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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff/Respondent, : Case No. 890197-CA 
v. : 
JEFFREY SCOTT BRANDENBURG, : Priority 2 
Defendant/Appellant. : 
BRIEF OF RESPONDENT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from a conviction of theft by receiving, 
a third degree felony in violation of Utah Code Ann. S 76-6-408 
(1978), following a jury trial on December 1 and 2, 1988, in 
Third District Court in and for Salt Lake County, State of Utah, 
the Honorable John A. Rokich, judge, presiding. This Court has 
jurisdiction of this appeal pursuant to Utah Code Ann. § 77-35-
26(2)(a) (Supp. 1989) and Utah Code Ann. S 78-2a-3(2)(f) (Supp. 
1989). 
STATEMENT OF THE ISSUE PRESENTED ON APPEAL 
Whether the evidence was sufficient to establish 
defendant's guilt of theft by receiving. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Utah Code Ann. S 76-6-401(3) (1978): 
(3) HPurpose to deprive" means to have the 
conscious object: 
(a) To withhold property permanently 
or for so extended a period or to use 
under such circumstances that a 
substantial portion of its economic 
value, or of the use and benefit thereof, 
would be lost; or 
(b) To restore the property only upon 
payment of a reward or other 
compensation; or 
(c) To dispose of the property under 
circumstances that make it unlikely that 
the owner will recover it. 
Utah Code Ann. S 76-6-408(1) (Supp. 1988): 
(1) A person commits theft if he 
receives, retains, or disposes of the 
property of another knowing that it has been 
stolen, or believing that it probably has 
been stolen, or who conceals, sells, 
withholds or aids in concealing, selling, or 
withholding any such property from the owner, 
knowing the property to be stolen, with a 
purpose to deprive the owner thereof. 
Utah Code Ann. S 76-6-412(1)(b) (Supp. 1988): 
(1) Theft of property and sentences as 
provided in this chapter shall be punishable 
as follows: 
(b) as a felony of the third degree 
if: 
(i) The value of the property or 
services is more than $250 but not 
more than $1,000; or 
(ii) The actor has been twice 
before convicted of theft of property or 
services valued at $250 or less; or 
(iii) When the property taken is a 
stallion, mare, colt, gelding, cow, 
heifer, steer, ox, bull, calf, sheep, 
goat, mule, jack, jenny, swine, or 
poultry. 
STATEMENT OF THE CASE 
Defendant was convicted by a jury of theft by 
receiving, a third degree felony, in violation of Utah Code Ann. 
S 76-6-408, on December 2, 1988. 
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STATEMENT OF FACTS 
When James Etling, general manager of the U-Haul Center 
at 415 West 2100 South, reported to work on September 29, 1988, 
he discovered that three cast aluminum ramps, valued at $300 
each, were missing from underneath three U-Haul trucks parked on 
the property (T. 21-25). Mr. Etling reported the theft to 
Officer Garth Meiser of the South Salt Lake City Police 
Department that same day (T. 26-27). Four days later, on October 
3, 1988, Mr. Etling received a telephone call at the U-Haul 
Center concerning the missing ramps (T. 25-26, 129-130). 
Defendant did not identify himself as the caller at that time (T. 
27), but was later identified when he went to the U-Haul Center 
(T. 35-37). Defendant, asked Mr. Etling if he was missing any 
ramps off of the U-Haul trucks on the lot (T. 26, 129-130). 
After Mr. Etling responded that he was missing several ramps, 
defendant indicated that he knew where one of the ramps could be 
found (T. 26). Upon further questioning by Mr. Etling, defendant 
revealed that the missing ramp could be located at an apartment 
complex on 1900 South 200 East (T. 27). Mr. Etling thanked 
defendant for the information and told him that he would go and 
pick up the missing ramp (T. 27). 
Mr. Etling then contacted Officer Meiser to inform him 
of the call and to request assistance in retrieving the missing 
ramp (T. 27-28). Officer Meiser met Mr. Etling at the apartment 
complex where they discovered a ramp stamped "property of U-Haul" 
(T. 29-32, 71-72). After returning to the U-Haul Center later on 
October 3rd, Mr. Etling received a second telephone call 
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concerning the stolen ramps (T. 33). Identifying himself as the 
individual who had called earlier in the day, defendant asked 
whether Mr. Etling had retrieved the stolen ramp (T. 33, 133). 
Mr. Etling responded that he had, and defendant then asked 
whether he would like to have the other ramps back and offered to 
recover them if Mr. Etling would "make it worth his while" (T. 
34). Mr. Etling told Defendant that he would make it worth his 
while to have the ramps returned (T. 34). 
The next day, October 4, 1988, the defendant appeared 
in person at the U-Haul Center and asked to speak with Mr. Etling 
(T. 35-37). Defendant identified himself as "Brandy" and stated 
that he was the individual Mr. Etling had talked to concerning 
the stolen ramps (T. 36-37). Defendant then asked Mr. Etling to 
step outside to discuss the return of the ramps (T. 36). Once 
outside, defendant indicated that he knew the location of the 
stolen ramps and would be willing to give them up in return for 
some type of compensation from U-Haul (T. 37, 200). When Mr. 
Etling asked defendant to return the ramps voluntarily, without 
compensation, defendant refused (T. 56-57, 193-194). According 
to the testimony of defendant and Mr. Etling, defendant never 
volunteered to bring the ramps back without compensation from U-
Haul (T. 37, 57, 60, 194, 200-204, 209-212). 
Mr. Etling also asked defendant whether he would be 
willing to help prosecute the individual responsible for the 
theft, in return for which defendant would receive a $500 reward 
(T. 37, 54, 139, 195). Defendant declined, stating he did not 
have the time necessary to pursue the $500 reward (T. 38, 55). 
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Mr. Etling then asked Defendant what he wanted in exchange for 
the ramps (T. 38, 55). Defendant responded that $50 would "make 
it worth his while" to return the ramps to U-Haul (T. 40). Mr. 
Etling told defendant he would ask his supervisor to look into 
the matter and asked defendant to call him back in an hour (T. 
39, 52). Defendant informed Mr. Etling that he would sell the 
ramps for scrap if he was not offered compensation from U-Haul 
(T. 41, 57). 
After defendant left, Mr. Etling apparently contacted 
his supervisor who told him to report the incident to the police 
(T. 80). Mr. Etling then informed the South Salt Lake City 
Police Department of defendant's visit and reported his 
motorcycle license plate number to Officer Carl Dinger (T. 42-
44, 80). Upon learning that defendant was expected to call back 
or return later that afternoon, Officer Dinger set up a stakeout 
across the street from the U-Haul Center (T. 81-82). 
When defendant called back later that afternoon, Mr. 
Etling promised to pay defendant the $50 he had requested because 
he feared the ramps would not otherwise be returned (T. 40-41). 
Mr. Etling told defendant to bring the ramps to the U-Haul Center 
and he would give him the money in return (T. 41). Defendant 
said he would arrange to have the ramps brought to the U-Haul 
Center (T. 41). Shortly after this second phone call, defendant 
arrived back at the U-Haul on his motorcycle followed by a van 
carrying two U-Haul ramps (T. 43-46). After observing the 
defendant's arrival, Officer Dinger approached and identified 
himself as a police officer (T. 43, 84-87, 101-102). Defendant 
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admitted that he gave Officer Dinger an incorrect name and 
address when asked to identify himself (T. 94-97). The driver of 
the van carrying the two U-Haul ramps, Terry Hayes, later 
revealed defendant's true identity to Officer Dinger (T. 67). 
Defendant had accompanied Mr. Hayes to an abandoned house on 7th 
East and 39th South, where they loaded the ramps into the van and 
then went to the U-Haul Center (T. 63-67). 
SUMMARY OF ARGUMENT 
The evidence was sufficient to establish defendant's 
guilt of theft by receiving beyond a reasonable doubt. 
ARGUMENT 
THE EVIDENCE WAS SUFFICIENT TO ESTABLISH 
DEFENDANT'S GUILT OF THEFT BY RECEIVING. 
Defendant alleges that the evidence is insufficient to 
support his conviction of theft by receiving and that his 
conviction should be reversed. He contends that he lacked the 
requisite intent to deprive U-Haul of its property when he 
attempted to obtain compensation from U-Haul before returning or 
revealing the location of two stolen U-Haul ramps. 
Defendant was convicted of theft by receiving under 
Utah Code Ann. S 76-6-408 (Supp. 1988), which provides in 
relevant part: 
(1) A person commits theft if he receives, 
retains, or disposes of the property of 
another knowing that it has been stolen, or 
believing that it probably has been stolen, 
or who conceals, sells, withholds or aids in 
concealing, selling, or withholding any such 
property from the owner, knowing the property 
to be stolen, with a purpose to deprive the 
owner thereof. 
(3) As used in this section: 
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APPENDIX A 
INSTRUCTION NO. /£~ 
Before you can convict the Defendant, Jeffery Scott 
Brandenburg of the crime of Theft by Receiving, a Third Degree 
Felony as charged in Count I of the Information, you must find 
from the evidence, beyond a reasonable doubt, all of the following 
elements of that crime: 
1. That on or about the 4th day of October, 1988, in 
Salt Lake County, Utah, the Defendant, Jeffery Scott Brandenburg 
received, retained, or disposed of the property of another; 
2. That he did so with the purpose to deprive the 
owner thereof; 
3. That he knew that said property had been stolen, or 
believed that said property had probably been stolen; 
4. That said property then and there had a value of 
more than $250 but not more than $1,000. 
If, aEter careful consideration of all of the evidence in 
this case, you are not convinced beyond a reasonable doubt of any 
one or more of the foregoing elements, then you roust find the 
defendant not guilty. If on the other hand, you are convinced of 
the truth of each and every one of the foregoing elements beyond a 
reasonable doubt, then you must find the defendant, Jeffery Scott 
Brandenburg, guilty of the offense of Theft by Receiving, a Third 
Degree Felony as charged in Count I of the Information. 
oooc 
APPENDIX B 
INSTRUCTION NO. Xfc> 
•'Property1' means anything of value, including tangible 
personal property. 
••Purpose to deprive" means to have the conscious 
objective to withhold property permanently or for so extended a 
period or to use under such circumstances that a substantial 
portion of its economic value, or of the use and benefit thereof, 
would be lost; or to restore the property only upon payment of a 
reward or other compensation; or to dispose of property under 
circumstances that make it unlikely that the owner will recover it. 
•'Receives1' means acquiring possession, control, or title 
or lending on the security of the property; 
'•Possess1' means to have physical possession of or to 
exercise dominion or control over tangible property. 
oooc 
(a) "Receives" means acquiring 
possession, control, or title or lending 
on the security of the property; 
• • • • 
In determining the sufficiency of the evidence, this 
Court considers whether the evidence is so inconclusive or so 
inherently improbable that reasonable minds could not reasonably 
believe defendant had committed a crime. State v. Belt, No. 
880169-CA, slip op. (Utah App. Sept. 26, 1989); State v. 
Gabaldon, 735 P.2d 410, 412 (Utah App. 1987); State v. Petree, 
659 P.2d 443, 444 (Utah 1983). As noted in Gabaldon, it is the 
exclusive function of the jury to weigh the evidence and 
determine the credibility of the witnesses; therefore, this Court 
will not substitute its judgment for that of the jury unless "the 
evidence is so lacking and insubstantial that reasonable men 
could not possibly have reached a verdict beyond a reasonable 
doubt." Gabaldon, 735 P.2d at 412; see also State v. Lamm, 606 
P.2d 229, 231 (Utah 1980). Accordingly, the evidence and all 
inferences which may reasonably be drawn from it are reviewed in 
the light most favorable to the jury verdict. "Unless there is a 
clear showing of lack of evidence, the jury verdict will be 
upheld." Gabaldon, 735 P.2d at 412 (citations omitted). Based on 
the above standard, this Court must affirm defendant's 
conviction. Neither the relevant statutory language nor the 
record support defendant's allegation of insufficient evidence to 
support the jury's verdict. 
Utah Code Ann. S 76-6-401(3) (1978) defines "purpose to 
deprive" as follows: 
(3) "Purpose to deprive" means to have the 
conscious object: 
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(a) To withhold property permanently 
or for so extended a period or to use 
under such circumstances that a 
substantial portion of its economic value, 
or of the use and benefit thereof, would 
be lost; or 
(b) To restore the property only upon 
payment of a reward or other compensation; 
or 
(c) To dispose of the property under 
circumstances that make it unlikely that 
the owner will recover it. 
Subsection (b) is clearly descriptive of defendant's 
intent to deprive U-Haul of its ramps unless or until he was 
guaranteed compensation from U-Haul. Defendant admitted that he 
refused Mr. Etling's request to return the ramps in voluntarily 
and admitted that it was his intention not to return the ramps or 
reveal their location until he was certain U-Haul would "make it 
worthwhile." (T. 56-57, 193-194, 212). Furthermore, defendant 
threatened to sell the ramps for scrap in West Valley if U-Haul 
denied him a "finder's fee" (T. 41, 57). 
Defendant's intent in this matter need not be proved by 
direct evidence, but may be inferred from his conduct and the 
surrounding circumstances. State v. Davis, 711 P.2d 232, 234 
(Utah 1985). The jury could have inferred defendant's intent to 
deprive U-Haul of its ramps from the fact that defendant made no 
attempt to reveal the location of the ramps so that Mr. Etling 
could arrange for their return after defendant refused to bring 
them in without compensation. 
Additionally, by defendant's admission, he knew the 
ramps were stolen (T. 139, 159, 178, 189). In fact, he knew they 
were stolen and where they were located at the time he asked Mr. 
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Etling to make it "worth his while" to search for and locate the 
two additional missing ramps (T. 171, 189). 
Defendant initially did not identify himself by name 
when speaking to Mr. Etling on the telephone (T. 25). When he 
went to the U-Haul Center on October 4, he gave false or 
misleading name (T. 36). When Officer Dinger later spoke with 
defendant at the U-Haul Center, he again gave a false or 
misleading name (Jeffrey Scott) and address and date of birth (T. 
87, 175). Officer Dinger learned defendant's true name from 
Terry Hayes (T. 67). Although use of a false or misleading name 
does not establish theft, it is an additional circumstance the 
jury could rely upon in its determination of guilt. 
The evidence established that defendant received or 
retained the ramps, or concealed or withheld the ramps. He 
acquired possession or control when he found the ramps at the 
abandoned house and, particularly, when he transferred the ramps 
into the van for transport to the U-Haul Center. By defendant's 
own admission, he believed the ramps were stolen at the time he 
contacted Mr. Etling (T. 132, 140, 159, 178, 189). Defendant's 
intent to deprive the owner of the property was established, at a 
minimum, when he indicated he would restore the property only if 
he were compensated. The jury was properly instructed on the 
elements of the crime (see appendices A and B), and the evidence 
supported the verdict. Because the state presented sufficient 
evidence to support defendant's conviction of theft by receiving, 
this Court should affirm the conviction and refuse defendant's 
request to declare him innocent as a matter of law. 
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CONCLUSION 
Defendant, Jeffrey Scott Brandenburg, was properly 
convicted of theft by receiving. For the foregoing reasons as 
well as any additional reasons advanced at oral argument, the 
State of Utah respectfully requests that this Court affirm 
defendant's conviction. 
DATED this of October, 1989. 
R. PAUL VAN DAM 
Utah Attorney General 
^ _ -
IBARA BEARNSpN 
distant Attorney General 
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